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The Court and the Constitution. 


The right of the judiciary to decide on the 
constitutionality of statutes has been exercised 
so long that it might well have been supposed 
But the 
American Law Review, ex-Governor Pennoyer 
of Oregon vigorously attacks the income tax 
decision on the ground that it is a ‘‘ nullifica- 


to be beyond question. now in 


tion” and usurpation of legislative power. 
This is only another way of attacking the 
Constitution itself. The Constitution would 
have exactly the same force as a statute and 
no more if the courts had no power to nullify 
In 
unless the courts had power to declare an un- 
the 
would continue in force only so long as the 
A bare 
majority of the legislators, or of a quorum of 


unconstitutional statutes. other words, 


constitutional statute void, Constitution 


legislative body chose to regard it. 


cach house, or in many cases even a bare ma 
jority of the members of the dominant potiti- 
cal party of each house in caucus, could re- 
peal or abolish the Constitution at pleasure 
simply by disregarding it. The power of the 
to defeat unccnstitutional 
laws is unparalleled in older nations, because 
they had no constitution in the strict sense of 
that term; but it is absolutely essential to con- 
stitutional government. If we are prepared 
to abolish our Constitution and make our leg- 
islative bodies ‘‘ omnipotent” in the sense that 
parliament is, we can of course do so; but the 
very fact of adopting a written Constitutioa 


American courts 


| cision of the court, to cut off 
| prevent unconstitutional legislation, 


Lawyers’ Reports, ANNOTATED. 
FacetTiz. 


LSO5. 


No. 4. 


shows an intent to provide a government of 
another kind. 


try 


What the people of this coun- 


will choose to do in respect to the re- 


} moval of constitutional restraints from Con- 
| gress and state legislatures it requires no great 


shrewdness to guess. 
will be 


higher level than at present. 


If that is ever done it 


when those bodies have reached a 
We should not 
be wise, however vexed we might be at a de- 
its to 
so long 


as we are not willing to throw away all con- 


power 


Stitutional guaranties and give to Congress 
governmental power unlimited. 

The unutterable rvin of constitutional gov- 
ernment in this country, that would follow if 
courts were deprived of power to restrain vio- 
lations of fundamental law, is miost easily 
imagined when we consider the relations of 
Forty- 
five state legislatures might violate the Federal 
Constitution in forty-five times forty-five ways 
while Congress was violating it in ways still 
different. 
to interfere and the unspeakable confusion, 
and clashing of all these legislative bodies 
could have but one remedy. That would be 
in the assumption by Congress of absolute 
power in matters of every kind, even those 
This 
such as the most ardent 
Federalist never dreamed of. This being the 
logical and inevitable result of denying judi- 
cial power to kill unconstitutional legislation, 
it taxes incredulity to suppose that the men 
who jealously restricted the power when they 
made our Constitution and then added the 
first ten Amendments to restrict it still further, 
intended to leave these restrictions to be re- 


the states to the Federal government. 


Take away the power of the courts 


from which it is now rigidly exciuded. 


is a centralization 


garded or disregarded at the will of Congress. 
When they said, for instance, in the first 
Amendment, ‘‘Congress shall make no law,” 
itis hardly probable that they meant to say 


“ 
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** Congress shall make no law unless it sees fit 
If legislative infraction of the Con- 
stitution is not a question for the courts, then 
the clashing of state and congressional legis- 


to do so.” 


lation would be like the famous struggle in | 


Kilkenny, unless all the powers of state legis- 
latures should be swallowed up in Congres- 
sional absolutism. 


The framers of the American Constitution | 
have been generally regarded as men who! 


knew what they wanted and what they were 
doing. It puts them in a new light to regard 
them as mere weavers of words whose posi- 
tively expressed and numerous restrictions on 


the theory that the debt constituted property 
| in the state where the debtor resided so as to 
|sustain the garnishment as substantially a 
The absurdity of this 
doctrine is not less apparent when considered 
in the light of its results as a practical confis- 
cation of property without any representation 
| of the owner than when considered as a mat- 
ter of plain reason. As one court has ex- 
pressed it there is no property in a debt at the 
debtor’s residence but rather an absence of 
| property. The property belongs to the cred- 
|itor, not the debtor. 


proceeding in rem. 


Congressional power had the force of mere | 


recommendations, 


Protecting Nonresidents. 





The harsh name “‘usurpation” is a just de- 


scription of the exercise of assumed jurisdic- | 


tion by which courts confiscate a debt due to 
a nonresident who has no notice of the pro- 


ceeding and who is not represented before the | 


court in any fair sense, but only in a nominal 
way by his debtor, the latter having no inter- 
estin the resuit. A valuable opinion by Judge 


Clark in the Circuit Court of the United States | 


of Tennessee rendered in the case of Central 
Trust Co. 2. Chattanooga R. Co., 68 Fed. Rep. 
680, reviews the decisions on this subject at 
length and denies the jurisdiction of the court 
to garnish wages earned in Georgia by a citi- 
zen of that state working for a Georgia corpo- 
ration. One-ground of the decision is that 
there is no property within the state of Ten- 
which sustain the jurisdiction 


nessee can 


without personal service on the person to} 


whom the wages were due. In a note on this 
subject in 19 L. R. A. 577, it was insisted that 
there is not due process of law in a garnish- 
ment which impounds a debt due to a nonres- 
ident who has not been served within the 
jurisdiction and does not appear. Judge 
Clark in the present case does not find it nec- 
essary to go so far as this, but his decision, so 
far as it goes, is in harmony with this position. 
The necessity of clear ideas of the true limit 
of jurisdiction is very apparent when we con- 
sider that a considerable number of courts 
have deliberately held that their jurisdiction 
extends in such a garnishment proceeding to 
an adjudication which would effectually 
deprive the nonresident owner of the chose in 
action of his property therein without any 
actual service upon him or any representation 


whatever. This has generally been done on 


| Contracts for Payment in Coin. 


An Illinois correspondent asks us to refer 
him to the recent cases which support the 
text of Black on Judgments, § 152, and Jones 
on Mortgages, § 901, as well as the statement 
| in Reinback v. Crabtree, 77 Ill. 187, which are 
in effect that a provision in a contract explicitly 
calling for payment in gold coin is inoperative. 
| and that payment in legal tender notes can be 
made, as if the contract had not specified the 
kind of money to be paid. 

Our correspondent took it for granted that 
such authorities must exist else this array of 
But if 

there are any authorities which in any degree 
|supersede or modify the decisions of the 
| United States Supreme Court in Bronson 2. 
| Rodes, 74 U. S. 7 Wall. 229,19 L. ed. 141, 
jand Trebilcock o. Wilson, 79 U. S. 12 Wall. 
| 687, 20 L. ed. 460, clearly sustaining provisions 
for payment in specie, we are greatly deceived, 

Black on Judgments, § 152, cites these two 
| cases in the same list with Hepburn 2. Gris- 
| wold, U. S. 8 Wall. 603, 19 L. ed. 513, 
| which is overruled in Knox 0. Lee and Parker 

v. Davis, also known as the Legal Tender 
| Cases, in 79 U. S. 12 Wall. 457, 20 L. ed. 287 
| He then states that the United States Supreme 
| Court reversed its former rulings on the Legal 
| Tender Acts and pronounced those statutes 
| valid and constitutional and applicable to all 

species of contracts. But this entirely over- 
looks the fact that the Trebilcock Case sus- 
taining the validity of a stipulation for 
payment in specie was decided more thana 
| year after the decision which overruled Hep- 
| burn 2. Griswold, and held the Legal Tender 
| Act constitutional as applied to pre-existing 
|contracts. Moreover, the latest legal tender 
‘case, Juillard 2. Greenman, 110 U. S. 421, 28 
| L. ed. 204, clearly recognizes the validity of 


| statements could not be explained. 
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such a stipulation, as the language of the de- 
cision is: ‘A contract to pay a certain sum | 


in money without any stipulation as to the kind | 





of money in which it shall be paid may always 
be satisfied by payment of that sum in any | 
currency which is lawful money at the place | 
and time at which payment is to be made.” 
Evidently the Illinois court (by which thy 

statement was made more by way of recital | 
than decision) and the authors above named | 
overlooked the distinction 
agreements for payment ¢” specie and contracts 


between explicit 


which do not contain such specific provisions. 

Three errors of this kind and to the same } 
effect are surprising, but the truth unquestion.- | 
ably is that the decision in the Bronson and | 
Trebilcock cases above named, upholding 

stipulations for payment in specie, are still the | 
jaw. If this is not true we shall be greatly 
obliged to any one who will show the fact. 
We do not call attention to this matter for the | 


purpose of criticism, but because an error of 


| 
| 
| 
| 


law is dangerous when so many law books 
agree in it, 
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| Among the New Decisions. 


Fireworks. 





Municipal liability for injuries caused by 
fireworks which were managed by servants of 
the city is denied in Love », Raleigh (N. C.) 
28 L. R. A. 192, on the ground that a munici- 
pality is not liable for its servants’ torts which 

| were not done in the course of lawful employ- 
ment, 





| Master and Servant. 


Giving an employé checks for merchandise 
lin advance of pay-day on his own voluntary 
application is held lawful in Avent. Beattyville 
Coal Co. v. Commonwealth (Ky.) 28 L. R. A. 

| 273, under a statute requiring payment in law- 

| ful money, although it is held that it might be 

| otherwise if the periods of payment were un- 
reascnably long. 


Banks. 


The collections obtained from collateral se- 
curity are held inapplicable to reduce claims 
against an insolvent national bank, in an elab- 
orate opinion by the Circuit Court of Appeals 
in Chemical Nat. Bank v. Armstrong, 28 L. R. 
| A. 2381, 


| Promissory Note. 





The effect of a plea, in an action on a prom- 
issory note, that there was a readiness to pay 
at the time and place designated, is held in 
| Greeley v. Whitehead (Fla.) 28 L. R. A. 286, 
| to be nullified by an allegation of payment of 
interest after maturity. 


| 
| Carriers. 
| 








A mob of rioters is held in Missouri Pac. R. 
Co. v. Nevils (Ark.) 28 L. R. A. 80, not to be 
|a public enemy within the exception to the 
|rule making a common carrier of goods an 
| insurer. 


Fraud in obtaining transportation of goods 
| for less than the proper rates is held in Shackt 
v. Illinois Cent. R. Co., 94 Tenn. 650, 28 L. 
R. A. 176, to have been at least constructively 
chargeable on a person who had such articles 
as silks, satins, laces, curtains, and silver 
spoons, most of which were for sale by his 
wife in her business as a dressmaker and mill- 
iner, sent in a basket with a rope around it, 
and permitted it to be designated as kousehold 
| goods without making any explanation. 


——S 
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Railroads. 


The owner of a railroad which was being | 
operated by another company is held in Balti | 


more & O. & C. R. Co. v. Paul (Ind.) 28 L. R. 
A. 216, not to be liable for an injury received 
on that road by a brakeman in the service of 
the other company, caused by his fellow ser- 
vant’s negligence. 





Insurance. 





The fact that a foreign insurance company 
was not legally bound to pay a loss is held in 
St. Louis, A. & T, R. Co. v. Fire Asso. (Ark.) 
28 L. R. A. 83, to have no effect on its right 
by subrogation after payment of the loss to 
recover from the party negligently causing it. 

Ar insurance policy issued by an insurance 
agent on his own motion to himself as a re 
ceiver of the property insured is held in Wild- 
berger v. Hartford F. Ins. Co. (Miss.) 28 L. R. 
A. 220, to be invalid by reason of the incon- 
sistent positions of the agent, unless the insur- 
ance company consents to the policy. 

Voluntary exposure to unnecessary danger 
within the meaning of an insurance policy is 
held to be shown in Follis v. United States 
Mut. Acc. Asso. (Iowa) 28 L. R. A. 78, where 
a person on a dark night attempted to cross a 


bridge fifteen feet high upon ties ten or twelve | 


inches apart, where there was no railing, when 
there was a safe walk on the other side of the 
bridge. 

Farm property such as utensils and live- 
stock, taken twenty miles from the farm on 
which it was insured, for temporary use, is 
held in Lakings v. Phenix Ins. Co. (Iowa) 28 
L. R. A. 70, to be outside the protection of an 
insurance policy describing the property as on 
the farm. 


Public Improvements. 


Railroad tracks and necessary right of way 
are held in Chicago, M. & St. P. R. Co. ». 
Milwaukee (Wis.) 28 L. R. A. 249, to be not 
subject to assessment and sale for benefits by 
local improvements, and all the authorities on 
this subject are presented in a note to the case. 





Taxes, 





Taxing homestead loan associations on their 
obligations against borrowers which are se- 
cured by mortgage on real estate which is also 
taxed, is held in People’s Loan & H. Asso. >. 


Keith (Tll.) 28 L. R. A. 65, not to constitute 
double taxation, and a statute declaring that 
the stock and notes of such association shall 
not be taxable is held to violate the constitu- 
tional provision requiring every person to pay 
a tax in proportion to his, her, or its property. 

A peculiar tax in Virginia which is imposed 
on sales of oysters and required to be assessed 
and paid weekly, is held in Commonwealth ¢. 
Brown (Va.) 28 L. R. A. 110, to be a tax on 
property and not an income tax, and is held 
valid under the rule of equality and uniform- 
ity, although other property is assessed by a 
different method. 


Navigable Waters. 





The test of the navigability of a stream is 
| held in Heyward v. Farmers’ Mining Co. (S. C.) 
28 L. R. A. 42, to be its navigable capacity 
and not that its surroundings should be such 
that it may be useful for the purposes of com- 
| merce. 


Succession Tax, 


| The constitutionality of a tax on the privi- 
lege of receiving property by inheritance or 
will or otherwise at the death of the former 
owner is upheld in State 7. Alston, 94 Tenn. 
674, 28 L. R. A. 178, and an exemption of es- 
tates under two hundred and fifty dollars is 
also sustained. 





Commitment of Witness. 


| The commitment of a witness for refusal to 
| answer a proper question of a grand juror is 
| held in Re Clark (Conn.) 28 L. R. A. 242, to 
be within the power of a justice of the peace, 
and the statute providing therefor is held con- 
stitutional. 





Jurisdiction. 


temitting a portion of a debt by voluntary 
| credits in order to bring the claim within the 
| jurisdiction of a justice of the peace is held in 
| Hunton v. Luce (Ark.) 28 L. R. A. 221, to be 
sufficient to give jurisdiction. Some conflict 
| on this subject appears in the annotation to the 
| case, but the preponderance of the authorities 
favors the decision. 





Grand Jury. 


A statutory provision that ten persons shall 
constitute a grand jury, eight of whom may 
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find an indictment, is held unconstitutional in 
State v. Hartley (Nev.) 28 L. R. A. 38, on the 
ground that the constitutional requirement of 
indictment by a grand jury is satisfied only by 
a common-law grand jury. 


The number ne- 
cessary to concur in finding an indictment is 


the subject of annotation to the case. 


Damages for Mental Anguish. 





The cases which sustain recovery for mental 


suffering independent of physical injury in}, 


actions for default of a telegraph company in 
respect to a message are powerfully reinforced 
by Mentzer v. Western Union Teleg. Co. 
R.A. 
flicting decisions at length and vigorously con- 


ro 


(Iowa) 28 L 72, 
tends that this decision is required by settled 
principles of law. 


Injury to Licensee. 


A person passing through a railroad yard in 
the way that he is directed to go when ordered 
off the premises on which he was a trespasser, 
is held in Kansas City, Ft. 8. & M. R. Co. 2. 
Cook, 28 L. R. A. 181, to be still a trespasser, 
although he wanted to go back across a ferry 
as he came, where the passageway after leaving 
the ferry would have been no less dangerous, 


Divorce to Bar Dower. 


The fact that a statute denying dower in 
case of divorce for misconduct of the wife may 
imply that the legislature supposed she would 
be entitled to dower after divorce in other 
cases, is held in Wood v. Wood, 59 Ark. 441, 
28 L. R. A. 157, insufticient to prevent the bar 
of her dower by a divorce obtained by her. 


Bounties. 


The constitutionality of a statute giving 
a bounty for killing coyotes is sustained in 
Ingram v. Colgan (Cal.) 28 L. R. A. 187, hold- 
ing that the statute does not violate the pro- 
vision of the California Constitution against 
gifts of public money, as it is a means of pro- 


which reviews the con- | 


discussed at length in Re Higgins’ Estate, 
(Mont.), 28 L. R. A. 116, in which it is held 
that executors cannot assume duties imposed 
upon them by the will as trustees until the 
court has ordered a distribution of the estate 
and a transfer thereof from the executors to 
themselves as trustees. 





Judges. 


A constitutional provision for ‘‘a judge” 
in each circuit is construed in State, Kins- 
worthy, v. Martin, 60 Ark. 343, 28 L. R. A. 
153, to permit the legislature to provide for 
more than one judge in a circuit. The con- 
tention was that the article ‘‘a” should be 
construed as ‘‘one,” but this was rejected by 
the court. 





Attorneys’ Fees out of Fund. 


On setting aside an assignment for creditors 
on a cross-petition by certain lien creditors 
while the claims of other creditors are de- 
feated, it is held in Perry Mason Shoe Co. ». 
Sykes (Miss.) 28 L. R. A. that the assignee 
may be allowed for attorneys’ fees expended 
in successfully defending claims to the as 
signed property, as this was for the care and 
preservation of the estate, but not for attor- 
neys’ fees in defending unsuccessfully against 


or” 


the attack upon the assignment, since it was 
not his duty to make this defense. 


Underground Trespass. 





The running of a statute of limitation 
against a cause of action for removal of coal 
| from a stratum beneath the surface of land 
| by the extension of a mine is held in Lewey 2. 
H. C. Frick Coke Co. (Pa.) 28 L. R. A. 2838, 
}to begin only when actually discovered or 
when discovery was reasonably possible, at 
least so far as it applies to recovering compen- 
sation which would be allowable on an account 
in equity in a state where equity is adminis- 
tered through common-law forms of action. 


viding defense against those animals which | 


the court takes notice are a pest and scourge 
to the breeders of sheep and other small do- 
mestic animals. 


Executors. 


The relation to an estate of a deceased per 


son of an executor who is also a trustee, is 


Forgery. 





A written request to pay money to the order 
of a person named ‘‘ and charge to him at my 
oftice,” is held in State 0. Evans (Mont.) 28 L. 
kk. A. 127, not to be the subject of forgery, as 
it could do no possible harm if acted on as 

| genuine. 
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Intoxicating Liquors. 





A statute providing that penalties as a pro- 
hibitory license law may be suspended on con- 
sent of a majority of the electors is sustained 
in State, ex vel. Witter, v. Forkner (Iowa) 28 L. 
R. A. 206, against the objections that it is a 
delegation of legislative power to the people, 
and that it infringes the pardoning power, and 
also that it is a local or special law. 


Dentists. 





The claim that a dentist practices medicine 
or surgery is denied in People v. De France 
(Mich.) 28 L. R. A. 139, in which the claim 
was made in order to bring the dentist within 
the provision of a statute prohibiting the dis- 
closure of information acquired by physicians | 
in their practice. 


Evidence. 





The use as evidence of a writing proved to} 
have been made with knowledge of the facts 
therein stated but which the witnesses cannot 
now remember, is upheld in Curtis 7. Bradley 
(Conn.) 28 L. R. A. 148. While the authori- 
ties are conflicting the decision is a reasonable 
one. 

Evidence of an oral warranty of a safe which 

vas bought by a written order describing it as 
a ‘fireproof safe” is held in Diebold Safe & | 
Lock Co. ». Huston (Kan.) 28 L. R. A. 58, to 
be inadmissible, and it is also held that a war- | 
ranty is not implied by the use of the words | 
‘‘ fire-proof safe.” 

Extrinsic evidence to show that a devise of 
land described as certain quarters of a desig- 
nated quarter-section was not owned by the 
testator, but that he intended the devise to 
cover lands in another quarter section which 
were otherwise undisposed of, is held in Whit- 
comb v. Rodman, 156 Ill]. 116, 28 L. R. A. 149, 
to be admissible. The decision seems to over- | 
rule that of Bingel v. Volz, 16 L. R. A. 321, | 
without mentioning it, but it is clearly more | 
reasonable than the older decision. 








Conflict of Laws. 


An oral contract to make a will, although 
valid in the state where it was made, is held in 
Emery v. Burbank (Mass.) 28 L. R. A. 57, to 
be unenforceable in Massachusetts against in- 
habitants of that state under the Massachusetts 
Statute requiring such agreements to be in 
writing. 


| case Says: 


Partnership, 


The dissolution of a firm composed of four 
partners by the retirement of two of them is 
held in Brace v. Calder (C. A.) 1895, 2 Q. B. 
253, to constitute a wrongful dismissal of one 
engaged as manager of the business for a fixed 
term extending beyond such dissolution, al- 
though the continuing partners are willing to 
employ him on the same terms as before dur- 
ing the remainder of the period, but he de. 
clines to servethem. But he was allowed only 
nominal damages, 


Ghe Humorous Side. 


Equat Rients. — One of the exceptions in 
a recent Georgia case was that the court erred 
in charging, ‘‘ Thisisafree country. Bearded 
men under our law are permitted to make 
their own beds, and are allowed to lay in them, 


|no matter how uncomfortable they may be.” 


The decision was not reversed. 

LEGAL Oxgstetrics. — The opinion in one 
‘This fraud, begotten when the 
forged deed was concocted, brought forth 
when that deed was recorded, assumied the 


| mien and form of an honest child, and as such 


was put to nurse in a court of law, where, its 
vicious character undiscovered and unsus- 
pected, it grew to a noxious maturity in the 
judgment of the court.” 

In another case, it was said: ‘‘ No laches of 


|a defendant can give life to a judgment dead 
| at its birth.” 


GAVE THEM A Rest.—In defense of a claim 
of infringement upon the trade-mark ‘‘ moma- 
ja” for a brand of coffee defendants claimed 
that that brand had deteriorated until it had no 
value and that the name was rather a draw- 
back and detriment and therefore it would 
have been the poorest business policy to at- 
yempt to work up a new brand successfully 
upon the faded reputation of the momaja, 
They declared their great object in selecting a 
trade-mark was “to get away as far as possi- 
ble from momaja.” They selected the word 
‘‘mojava.” Thecourt said, ‘‘ In the period of 
rest and quiet which will be secured by a tem- 
porary injunction possibly defendants may re- 
new their strength sufficiently to be able to get 
further away from momaja the next time they 
try ‘to strictly differentiate’ their own goods.” 





NOW READY. 


Nedligence of Imposed Duties, 


Carriers of Freight. 


By Hon. CHAS. A. RAY, 


Ex Chief Fustice 


me 
, Imposed 
tions,’ Passenger Carriers,” &c. 


WMues the now well known series of works on “ Imposed 


Duties’’ was announced, it was confidently assumed that 


Lic 
the entire subj 


2 urt, and at 


ties, Personal;” 


yject of “Carriers’’ could be adequately presented 


in two volumes; one devoted to the Carriers of Passengers and the 


her to Carriers of Freight. By careful pruning the former was 


t 
ot 


kept within 1000 pages. The subject of Carriers of Freight, how- 
ever, has proved an embarassingly fruitful‘one. Having promised 
the work in one, by taking time, revising and condensing the manu- 
‘ work has been kept within 1200 pages, printed on extra 
- and sold at the promised price. The profession receives 
a treatise which might properly have been put in two volumes, and 


sold at twice the sum. 


in his previous books, the author is particular to give the law 
| yught to be. If a question is occasion- 

egal propriety of the result reached, in any 

with express reservation that the decision stands 

f Freight Carriers are here fully 

ious among them being the matters 
tional Interstate Commerce Com- 


ns of the Courts and Commission in refer- 


der decisions have not been neglected, the later cases 
| prominence. Changed:conditions in methods 
her with a mass of recent legislation affecting 
ple citations indispensable. 
ind upon examination to be a veritable store- 
tion on its subject, and with the companion work 
er Carriers” will be recognized as the only complete 
presentation of the “ Law of Carriers” now offered 
the 


protess on. 


One Volume, octavo, 1200 pages. Price, $6.50 net. 
The Lawyers’ Co-Operative Publishing Co., 
ROCHESTER, N. Y. 








